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L INTRODUCTION.

Plaintiffs’ opposition bnef makes clear that Plamtiffs’ claims should be dismissed.
Plaintiffs raise a host of irrelevant arguments, fail to 1dentify any statutory or other legal basis for
their claims, and fail to identify even a single instance of alleged discnmination based on
vaccination status against themselves under the Community Health Directive. Lacking any legal
basis for their claims, Plaintiffs now suggest that the Community Health Directive 1s not
“reasonable™ and somehow violates “public policy.” Yet, 1t 1s Defendants — not Plaintiffs — who
are statutorily vested with the authority to enact policies designed to protect the health and safety
of the 25,000 plus students, faculty and staff at Olno Umiversity. Plamtiffs’ claims should be

dismissed as a matter of law.
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II. PLAINTIFFS LACK STANDING.

Plaintiffs concede that each one of them has received an exemption to the Community
Health Directive’s vaccine requirements. Accordingly, Plaintiffs have no injury and lack standing.
Plamntiffs also concede that they have never bothered applying for an exemption to the Community
Health Directive’s mask requirements. On this point, Plaintiffs notably fail to discuss the Butler
County Court of Common Pleas” decision in Sifliko — a case brought by the same counsel against
Miami University regarding its COVID-19 policies. As the Butler County Court held, a plamtiff
who “fails to submit to the procedural requirements of a policy that offers an exemption™ cannot
show that he or she has been mjured by the policy’s requirements and thus lacks standing to
challenge that policy. See Siliko Decision (attached as Ex. A to Motion). Here, Plaintiffs likewise
have never applied for a mask exemption. Plaintfls” assertion that they would not qualify for an
exemption i1s conclusory and speculative at best. Having failed to apply for an exemption,
Plaintiffs have not suffered any cognizable injury and lack standing.

In summary, Plaintiffs have failed to identify any actual injury traceable to any alleged
conduct of Defendants. *[I]dealistic opposition™ to a policy 1s not enough to establish standing.
ProgressQhio.org, Inc. v. JobsOhio, 139 Ohio 5t.3d 520, 2014-Oh10-2382, 13 N.E.3d 1101, 9 19.
Instead, “for a cause to be justiciable, it must present 1ssues that have a *direct and immediate’
impact on the plamtiffs.” fd at§ 11. Plantffs fal to identify any such direct and immediate
impact, and accordingly, Plaintiffs’ claims should be dismissed for lack of standing.

II1.  PLAINTIFFS ARE NOT ENTITLED TO DECLARATORY OR INJUNCTIVE
RELIEF.

A, Plaintiffs Have No Claims Under Q.R.C. 88 2905.12 or 3709.212,

Even 1f Plaintiffs had standing — and they do not — Plaintiffs still have failed to identify any

substantive basis for their claims. Plaintiffs, for example, concede that they do not have a direct
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cause of action under either O RE.C. § 290512 (criminal coercion) or & 3709212 (local health
agencies). Instead, Plaintiffs argue these statutes reflect “public policy™ and somehow show that
Defendants have exceeded their authonty to administer Ohio University.  This 1s not logical.
Plaintiffs cannot create a back-door cause of action by relying on statutes that plainly have no
application here.

Furthermore, Plaintiffs do not — and cannot — dispute that the Ohio Legislature has granted
Defendants full statutory authority to regulate and administer “the use of the grounds, buildings,
equipment, and facilities” of the university as well as “the conduct of the students, staff, faculty,
and visitors to the campus[.]”™ OR.C. §§3345.21 and 3345.021. Plainufls, however, contend that
this authorty is subject to a “reasonableness™ standard. To the contrary, Ohio courts do not
second-guess the professional judgment of university admunistrators. See Bleicher v. University
of Cincinnati College of Medicine, 78 Ohio App.3d 302, 308 ( 10" Dt. 1992). The “standard of
review 1s not merely whether the court would have decided the matter differently,” but rather,
whether the university action “was arbitrary and capricious.” /d.

Here, Plaintiffs cannot identify any action that was arbitrary and capricious, let alone
unreasonable. Plaintiffs simply disagree with how Defendants have chosen to respond to the
unprecedented challenges posed by the COVID-19 pandemic. Plaintiffs, however, are not tasked
with protecting the health and safety of the 25,000+ students, faculty and staff at Ohio University.
That responsibility — by statute — falls to Defendants. Plaintiffs have failed to present any reason
for this Court to substitute its judgment for the considered judgment of Defendants in this matter.

Accordingly, Plaintiffs” claims should be dismissed as a matter of law '

' Plaintiffs cite the Peltz decision for the proposition that a claim for declaratory relief may be
brought with respect to cnminal statutes ike OR.C. § 2905.12. In Peltz, however, the plamntiff
sought a declaration that the subject crimunal statute was invalid. Not surpnsingly, the Ohio
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B. O.R.C. § 3792.04 Does Not Apply.

Plaintiffs concede that O.R.C. § 3792.04 only applies with respect to vaccines, which have
not received full approval from the FDA. Plaintiffs further concede that both Pfizer and Moderna
vaccines have received full FDA approval. Faced with these undisputed facts, Plaintiffs make the
implausible argument that only the marketing versions of these vaccines — Comirnaty and
Spikevax —have been approved. Yet, as the FDA has explained, these are only marketing names,
which contain the “same formulations™ and are “interchangeable.” See B-D to Motion. Plamtiffs
do not dispute any of these statements from the FDA itsell.

While Plaintiffs argue there 15 a “legal” distinction, they never identify any distinction
relevant for purposes of OR.C. § 3792.04. The statute 15 intended to prohibit mandatory
vaccination with vaccines that have not received full FDA approval. The FDA, however, has now
fully approved two vaccines. In short, Plaintiffs’ argument 1s the equivalent of msisting that Adwvil
15 not the same as ibuprofen. Perhaps there 1s some “legal” distinction that might be relevant in a
marketing lawsuit. There 15 no relevant distinction here.

And, in any event, Plaintiffs have failed to identify any discrimination based on vaccination
status. Plaintiffs admit that they have received exemptions from the Community Health
Directive’s vaccine requirements. Plaintiffs ikewise do not dispute that the mask requirements
apply regardless of vaccination status. Plaintiffs do not dispute that testing is required for several
categories of students regardless of vaccination status. Plamtiffs do not dispute that quarantine
provisions apply to COVID-19 positive individuals regardless of vaccination status. Plantiffs

also notably fail to identify even a single instance of discrimination against themselves despite the

Supreme Court held that the validity of a criminal statute can be challenged through a declaratory
judgment action. Peltzv City of South Euclid, 11 Ohio St.2d 128, 131, 228 N.E.2d 320 (1967).
Here, of course, Plamtiffs are not challenging the validity of § 2905.12.
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fact that the Community Health Directive was first 1ssued on August 31, 2021 — more than five
months ago. Having failed to 1identify any actual discrimination, Plaintiffs’ claims fail as a matter
of law.

C. The Community Health Directive Does Not Violate Article 1, Section 1 Of The
Ohio Constitution.

Plamntiffs fail to cite any legal authonty for the proposition that the temporary weanng of a
mask somehow constitutes a form of medical treatment, let alone medical treatment that would
implicate a constitutional nght. It does not. Unable to identify any relevant legal authonty,
Plaintiffs instead argue that N95 masks have received emergency use authonzation from the FDA.
This 1s rrelevant. The Community Health Directive does not require the use of N95 masks.
Instead, it suggests several different types of masks (including but not limited to N95s) and simply
states that “[c]loth and handmade face coverages are discouraged.”™ The Directive does not prohibit
cloth or handmade face masks, but instead “recommends™ double-masking in that circumstance.
See Ex. 2 to Am. Complaint at p.2. And, regardless, Plaintiffs fail to explain how temporary mask
wearing constitutes forced medical “treatment.” Plaintiffs have not been forced to undergo any
form of treatment whatsoever. There certainly 15 no treatment of the type which would implicate
a constitutional right as in the Steele case cited in Plamtiffs’ Amended Complaint. Plaintiffs’
claims should be dismissed as a matter of law.

D. Plaintiffs’ Remaining Arguments Have No Merit.

Plaintiffs’ brnef contains a hodge-podge of other arguments that are irrelevant and have no
ment. Plaintffs, for example, argue that Defendants have a statutory obligation to follow the
orders of local health agencies. Whether this 1s accurate or not is irrelevant. This case does not

involve health orders issued by any local health agencies.



Plainti{fs also argue that Defendants somehow should be “judicially estopped”™ because the
Ohio Attorney General argued against federal vaccine mandates. Again, this i1s irrelevant.
Whether the federal government has the authonty to issue a vaccine mandate has nothing to do
with the question whether Defendants here had the authonty to 1ssue the Community Health
Directive. Plaintiffs’ reliance on trrelevant arguments such as these highlights the fact that their
substantive claims have no ment.

IV. CONCLUSION.

Plamntiffs have failed to allege any injury traceable to Defendants’ alleged conduct, and
accordingly, Plaintiffs’ claims should be dismissed for lack of standing. But even if standing
exists, Plaintiffs” claims still fail on the ments for the reasons discussed above. Accordingly,
Defendants respectfully request that the Court grant this Motion and dismiss Plaintiffs® Amended
Complamt in its entirety, with prejudice.

Respectfully submitted,
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